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How the No Surprises Act Privileges Insurance
Companies Over Anesthesiologists — And What
ASA Is Doing About It

Manuel Bonilla, MS

he federal No Surprises Act
(NSA), implemented in 2022,
represents an important step
forward in protecting patients
from surprise medical bills and improv-
ing transparency within the health care
system. Unfortunately, the NSA’s flawed
implementation has revealed signifi-
cant problems for physicians seeking to
navigate the law to secure appropriate
payments. The challenges posed for an-
esthesiologists across the country confirm
the society’s longstanding concerns that
the implementing regulations could ben-
efit insurance companies to the detriment
of anesthesiology practices of all sizes.
The law’s implementation has been
imbalanced, benefiting payers while creat-
ing financial challenges for anesthesiology

EEASA is proud of the
progress we’ve made.
And we’re determined to
address issues as they
arise. We’ll continue

to collect information
from members and other
stakeholders, study
solutions, and advocate
tirelessly with agencies,
legislators, and partner

organizations.??

practices, especially small and medium-
sized community-based practices. Some
practices operating with the most fragile
economics may not be able to remain in
business much longer. That’s why ASA is
working on multiple fronts to advocate for
changes to protect anesthesiologists and
their practices.

The problems

Although the challenges come in various
shapes and sizes, it boils down to the fact
that the implementing regulations have
emboldened insurers to rig the system.
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In particular, they have made the all-im-
portant Independent Dispute Resolution
(IDR) process unworkable — a problem
the society and our members can’t afford
to ignore. To further understand what is
going wrong, and how, ASA continues to
invite feedback from members and main-
tain open communication with all stake-
holders. ASA has also organized multiple
workgroups of anesthesiology stakehold-
ers, in addition to hosting a hospital-based
specialty coalition consisting of the
American College of Radiology (ACR)
and The American College of Emergency
Physicians (ACEP). These groups work to
better understand the new NSA landscape
and to identify problems requiring the so-
ciety’s attention.

initiated, and jointly funded with ACEP
and ACR, a research paper by Avalere
Health, a respected health policy research
firm, to explore low QPA calculations. The
final Avalere paper confirmed suspicions
that payers were utilizing “ghost” rates —
non-negotiated anesthesia payment rates
buried in primary care contracts — in their
QPA calculations. These primary care pro-
vider-contracted rates lead to QPAs that
are much lower than commonly paid rates.
While we are gratified that the regulating
agencies recently updated their guidance
to direct payers to stop using “ghost” and
$0 payment rates in calculating QPAs, the
lack of transparency around payer calcula-
tions of QPAs and the clear inaccuracy of
(QPAs remain top concerns for ASA.
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One of the most egregious practices
we've seen is payers leveraging the NSA
against community practices to push in-
network anesthesiology practices out of
network. Practices have reported threats
of contract cancellation unless they ac-
cept reductions of 40%-60% of previously
contracted rates — rates far less than the
existing local median in-network con-
tracted rates. Without mechanisms in law
and regulation to counteract the payers,
practices will continue to face challenges
remaining in-network.

Excessively low insurer-calculated quali-
fying payment amounts ((QPAs) are yet an-
other challenge we’re grappling with. ASA
has received numerous reports of insurers
utilizing QPAs as initial payments that bear
no resemblance to a reasonable median
in-network contracted payment amount.
In many cases, the QPAs more closely
resemble Medicare payment amounts. To

highlight this gaming of the QPA, ASA

“Holds” on disputes filed by anesthe-
siologists are another area of concern
and particularly frustrating to practices.
Through some as-yet-undefined author-
ity, the regulatory agencies have been
able to simply pause or “hold” pending
disputes that have entered the IDR pro-
cess. Statutory and regulatory timelines
for resolution of the disputes are sus-
pended. Practices have reported IDR en-
tity holds, some for 90 days or longer, on
hundreds of claims with no explanation,
causing significant economic damage to
anesthesiologists’ practices. Batching is
another problem area. Agency guidance
continues to limit the batching of anes-
thesia claims to the same service facil-
ity, CPT code, and payer. This approach
hampers the ability of anesthesiologists
to efficiently batch claims, which in turn
exacerbates current problems related to
the high volume of claims experienced

by IDR entities.
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And while the above-cited problems
are some of the most serious challenges
we're facing, they’re not the only chal-
lenges. Payers are leveraging the IDR pro-
cess to the detriment of anesthesiologists
in a range of creative and problematic
ways. For example, payers are using the
30-day negotiation period to delay timely
payment dispute resolution by refusing
to engage during the mandated period.
Anesthesiologists have received electronic
notifications from one payer rejecting any
further negotiation within one minute of
the anesthesiologists’ electronic submis-
sion initiating the negotiation process.
The anesthesiologists are then forced to
wait the full 30-day period before they can
access the IDR process. Disputes are also
being rejected due to missing information
or deadlines. Some anesthesiologists report
that payers are omitting required informa-
tion, slowing the process. Other reports
indicate that communications from payers
have been inefficient, minimal, or nonex-
istent, blurring timelines and deadlines for
IDR submissions and ultimately resulting
in penalization and/or invalidation of
claims for the initiating party.

The ambiguity of determining whether
to appeal via a state versus federal mech-
anism also continues to cause confusion.
ASA members in states with their own
dispute resolution processes struggle to
ascertain which venue to submit disputes
to, resulting in wrong venue filings, lost
eligibility, or the need for additional sub-
missions to request for flexibility under
extenuating circumstances.

And finally, ASA has received numer-
ous reports of payers failing to pay anes-
thesiologist even after they have prevailed
in the IDR process, in spite of clear guid-
ance that the amount, once it is deter-
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mined, must be paid within 30 calendar
days. Whether intentional or inadvertent,
payers are failing to meet the necessary
timeline.

Simply put, the payment resolu-
tion process is not working as intended.
Enabling payers to get away with gaming
the process empowers misbehavior. If an-
esthesia practices were successfully getting
disputes resolved through the process, in-
surers would be more likely to negotiate in
good faith. It is essential that we continue
to work to understand the challenges
posed by implementation of the NSA and
advocate on behalf of our members and
the specialty to convince stakeholders to
address these very real issues.

The solutions

The problems are real and numerous.
So ASA is actively advancing solutions
to meet these challenges and ensure the
NSA works as intended for anesthesiolo-
gists. We worked hard to get the law right.
We cannot afford to let agency missteps
in implementation unwind our efforts.
To that end, ASA has identified a se-
ries of recommendations we believe will
improve the process for our practices —
solutions formally shared with the Centers
for Medicare & Medicaid Services in a
November letter and subsequently with
key policymakers on Capitol Hill. We be-
lieve our suggestions will ensure the NSA
functions as intended. After all, if insurers’
QPAs are accurate, or close to accurate,

practices would be less reliant on the IDR.

If larger batches were allowed, IDR enti-

ties could more quickly resolve massive

numbers of claims in a single action, rather
than resolving hundreds of micro-batches.

To address concerns, we have asked the
agency to:

e Support the addition of meaningful
network adequacy requirements to the
NSA. A network adequacy requirement
is likely the only way to counterbalance
the problem of insurers pushing prac-
tices out of network.

e Implement thorough and comprehen-
sive audits of payer QPAs, issue regu-
lations formally addressing “ghost” and
$0 rates, and direct IDR entities to give
equal consideration to all factors listed
in the law.

e Eliminate “holds” and reform IDR effi-
ciency to improve timelines of dispute
resolution.

e Create a mechanism to allow the ini-
tiator of a payment dispute to proceed
expeditiously to the IDR process if no
meaningful negotiations are taking place.

e Align guidance to conventional anes-
thesia provider-payer contracting prac-
tices that are based upon an anesthesia
conversion factor. New guidance should
permit batching of all anesthesia claims
by the same payer, with the same an-
esthesia conversion factor, in the same
geographic area.

e Develop guidance for the IDR entities
to investigate the status of missing items

from the initiating dispute party before
rejecting the claim, establishing if miss-
ing information is due to inadvertent or
intentional omission by any party, and
allow claims to be resubmitted.

e Mandate the use of already exist-
ing Remittance Advice Remark
Codes (RARC:s) codes (not proprietary
payer codes) to designate the correct
dispute resolution venue at the time of
remittance or notice of denial.

e Ensure payer compliance with necessary
payment deadline rules and guidance.

Next steps
ASA is proud of the progress we've
made. And we're determined to address
issues as they arise. We'll continue to
collect information from members and
other stakeholders, study solutions, and
advocate tirelessly with agencies, legis-
lators, and partner organizations. Here
are some of the efforts we're engaged in
now:

e We are in frequent contact with the
Center for Consumer Information and
Insurance Oversight with our recom-
mendations, including conducing a
long call with them recently to dis-
cuss challenges and potential solutions
around “batching.”

e In addition to filing a lawsuit in
Chicago, we have submitted an amicus
brief for the Texas Medical Association’s

second lawsuit targeting the weighting
of the QPA by the IDR. We’re consider-

ing additional legal remedies if proposed

resolutions are not adopted in a timely

manner.

e We are conducting a national survey of
QPAs, collecting the data we know we’ll
need to move the needle on the chal-
lenges we face.

e We're working with a variety of coali-
tions and workgroups, including the co-
alition with ACR and ACEP that meets
regularly to share learnings and align on
our efforts, a leadership workgroup, and
another workgroup that includes busi-
ness managers.

® And in addition to viewing these
challenges and solutions from a
national lens, we are focusing on
state-level challenges, working with
members and state societies to finely
tune our asks to best meet local and
regional needs.

We're listening, meeting with stake-
holders to advocate for members, and
collecting and collating information so
we're prepared to tell your stories. You
can track our battles, support our efforts,
and make your voice heard by follow-
ing our dedicated webpage at asahq.org/
advocating-for-you/payment-progress/
surprise-billing-resources. Please speak out
via the ASA Community (community.
asahq.org/home) as well as our Twitter
(@ASALifeline), Facebook (facebook.com/
AmericanSocietyof Anesthesiologists), and
LinkedIn (linkedin.com/company/american-
society-of-anesthesiologists) pages. W
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